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101 Prospect Avenue, N.W. 
Cleveland, Ohio 44115 
Telephone (216) 566-2000  

SOFTWARE LICENSE AGREEMENT  

STOP! ANY DOWNLOADING, INSTALLATION, OR USE OF THIS PRODUCT 
IS NOT PERMITTED UNLESS YOU ACCEPT THE LICENSE BELOW. BY 
ACCEPTING AND DOWNLOADING, INSTALLING, OR USING THIS PRODUCT 
INDICATES THAT YOU ARE THE LICENSED USER, THAT ON BEHALF OF 
YOUR COMPANY ("LICENSED USER"), YOU HAVE READ AND 
UNDERSTAND THIS LICENSE AGREEMENT, THAT YOU HAVE HAD AN 
OPPORTUNITY TO CONSULT WITH AN ATTORNEY CONCERNING THIS 
LICENSE AGREEMENT, AND THAT YOU ACCEPT THE FOLLOWING TERMS. 
IF YOU REJECT THESE TERMS, THE PRODUCT AND ANY AND ALL 
RELATED DOCUMENTATION AND PRODUCT KEY MUST BE IMMEDIATELY 
RETURNED TO THE SHERWIN-WILLIAMS COMPANY ("LICENSOR").  

1. Grant and Scope of License.  

1.1 Licensed User You are hereby granted a non-exclusive, non-transferable, 
revocable license to use the Site Survey software and all information therein, 
including any provided documentation (hereinafter collectively, the "Product"), for 
the internal business purposes of the Licensed User. Such use shall be limited to 
employees of the Licensed User and shall not include any use of the Product for 
or on behalf of others in a consulting or revenue generating context. In addition, 
although under no obligation to do so, Licensor may from time to time make 
available for use by the Licensed User updated versions of the Product 
("Updates"), on terms and conditions to be determined by Licensor. Upon receipt 
of any such Update, the Licensed User shall promptly return to Licensor, at the 
Licensed User's cost, all prior versions of the Product previously delivered to the 



Licensed User. The Product may not be pooled or used on any servers without 
the prior express written consent of Licensor. In addition, the Licensed User 
acknowledges that Licensor is under no obligation to provide any maintenance or 
support for the Product, and the provision of any such maintenance or support, if 
any, shall be under terms and conditions as determined by Licensor, and may be 
terminated at any time without any liability to Licensor or any of its licensors.  

2. Proprietary Rights and Obligations.  

2.1 This Agreement does not grant to the Licensed User any rights in or to any 
patents, copyrights, trade names, trade secrets, trademarks, or other intellectual 
property rights (collectively, the "Intellectual Property Rights") of Licensor or its 
licensors. The Licensed User shall not make any use of any trademark or trade 
name of Licensor or its licensors without the prior written consent of Licensor. 
The Product (including all copies thereof and modifications thereto) and related 
source code underlying the Product and the Intellectual Property Rights (the 
"Proprietary Information"), are, and shall remain, the valuable property, and 
contain the proprietary information, of Licensor and/or its licensors, as applicable. 
The Proprietary Information shall be maintained by the Licensed User in 
confidence, shall be disclosed only to its authorized employees having a need to 
use the Product as permitted by this Agreement, and shall not be disclosed to 
third parties.  
2.2 The Licensed User may not make, have made or permit to be made, any 
copies of the Product. 
2.3 The Proprietary Information constitutes valuable trade secrets of Licensor 
and its licensors. The Licensed User shall not rent, lease, modify, adapt, 
translate, reverse engineer, reverse assemble, decrypt, decompile, disassemble 
or create derivative works based on the Product, merge the Product into any 
other program, or use all or any portion of the Product for the purpose of deriving 
its source code, or use all or any portion of the Product for any purpose other 
than as expressly set forth herein.  



3. Assignment and Termination.  

3.1 The Licensed User shall not sublicense, transfer or assign any of its rights or 
obligations hereunder or permit the same to be assigned by operation of law, 
except with Licensor's prior written consent which may be withheld for any or no 
reason in its sole discretion. An assignment shall be deemed to include, without 
limitation, a merger of Licensed User with another party, whether or not the 
Licensed User is the surviving entity, or the acquisition or change in control of 
more than 25% of the Licensed User's voting stock or assets. Subject to the 
foregoing, this Agreement shall be binding upon and inure to the benefit of each 
party's permitted successors and assigns.  

3.2 Licensor may terminate this Agreement at any time for any or no reason upon 
notice to the Licensed User. This Agreement shall terminate automatically 
without notice upon any of the following: (i) the bankruptcy or insolvency of the 
Licensed User, (ii) the breach by the Licensed User of any obligation hereunder, 
and/or (iii) the expiration of the product key provided to the Licensed User. Upon 
any termination of this Agreement, the Licensed User shall immediately return to 
Licensor all copies of the Product and related documentation, together with all 
keys or modifications in any form. Sections 2, 3.2, 4, 5, 6, 7, 8 and 9 hereof shall 
survive any expiration or termination of this Agreement for any reason.  

4. No Warranty.  

This Product is licensed AS IS WITHOUT WARRANTY OF ANY KIND. In 
addition, the Licensed User expressly acknowledges that any reports, usage 
estimates, condition surveys or other surveys (collectively, "Surveys") provided 
by Licensor to the Licensed User that in any way are derived either from the 
Licensed User's use of this Product or any information provided by the Licensed 
User to Licensor in connection with the Licensed User's use of this Product are 
AS IS WITHOUT WARRANTY OF ANY KIND, The Licensed User assumes all 
risks and liability associated with the possession and use of the Product and the 



Surveys. TO THE EXTENT PERMITTED BY APPLICABLE LAW, LICENSOR 
SPECIFICALLY DISCLAIMS ALL WARRANTIES, EXPRESS, IMPLIED OR 
STATUTORY (INCLUDING BUT NOT LIMITED TO ANY WARRANTY OF 
MERCHANTABILITY, FITNESS FOR A PARTICULAR PURPOSE, TITLE OR 
AGAINST INFRINGEMENT) WITH RESPECT TO THE POSSESSION OF AND 
USE OF THE PRODUCT AND THE SURVEYS. WITHOUT LIMITING THE 
GENERALITY OF THE FOREGOING, NEITHER LICENSOR NOR ANY OF ITS 
AFFILIATES NOR ANY OF THEIR RESPECTIVE LICENSORS WARRANT 
THAT THE PRODUCT WILL OPERATE UNINTERRUPTED OR ERROR FREE. 
LICENSED USER IS SOLELY RESPONSIBLE FOR THE SELECTION OF THE 
PRODUCTS TO ACHIEVE LICENSED USER'S INTENDED RESULTS OR FOR 
LICENSED USER'S PARTICULAR APPLICATIONS. TO THE EXTENT 
PERMITTED BY APPLICABLE LAW, LICENSED USER SHALL NOT HAVE 
ANY CLAIM AGAINST LICENSOR, ITS AFFILIATES, ANY OF THEIR 
RESPECTIVE LICENSORS, OR ANY OF THE FOREGOING'S OFFICERS OR 
EMPLOYEES OR THE MANUFACTURER OR SUPPLIERS OF THE MEDIA ON 
WHICH THE PRODUCT RESIDES, WHETHER BASED ON CONTRACT, 
NEGLIGENCE, PRODUCTS LIABILITY, TRADE PRACTICES, STRICT 
LIABILITY, FRAUD OR OTHERWISE.  

5. Limitation of Liability.  

TO THE EXTENT PERMITTED BY APPLICABLE LAW, IN NO EVENT SHALL 
LICENSOR, ITS AFFILIATES, ANY OF THE FOREGOING'S LICENSORS, 
OFFICERS OR EMPLOYEES OR THE MANUFACTURER OR SUPPLIER OF 
THE MEDIA ON WHICH THE PRODUCT RESIDES BE LIABLE FOR ANY 
DAMAGES WHATSOEVER RELATING TO THE PRODUCT, THE 
POSSESSION OR USE THEREOF (INCLUDING ANY RESULTS OBTAINED 
FROM THE USE OF THE PRODUCT, INCLUDING BUT NOT LIMITED TO THE 
SURVEYS), OR OTHERWISE ARISING OUT OF, RELATED TO OR IN ANY 
WAY CONNECTED WITH THE PRODUCT OR THIS AGREEMENT, 



REGARDLESS OF THE FORM OF ACTION, WHETHER BASED ON 
CONTRACT, NEGLIGENCE, PRODUCTS LIABILITY, TRADE PRACTICES, 
STRICT LIABILITY, FRAUD OR OTHERWISE. IN ADDITION, TO THE EXTENT 
PERMITTED BY APPLICABLE LAW, IN NO EVENT SHALL LICENSOR, ITS 
AFFILIATES, ANY OF THE FOREGOING'S LICENSORS, OFFICERS OR 
EMPLOYEES OR THE MANUFACTURER OR SUPPLIERS OF THE MEDIA ON 
WHICH THE PRODUCT RESIDES BE LIABLE TO LICENSED USER OR ANY 
OTHER PERSON OR ENTITY FOR ANY DIRECT, COMPENSATORY, 
INDIRECT, SPECIAL, INCIDENTAL, CONSEQUENTIAL OR PUNITIVE 
DAMAGES (INCLUDING BUT NOT LIMITED TO, LOSS OF PROFITS, LOSS 
OF SAVINGS, LOSS OF DATA OR LOSS OF USE DAMAGES) EVEN IF 
LICENSOR IS MADE AWARE OF THE POSSIBILITY OF SUCH DAMAGES.  

6. General. This Agreement shall be governed by and construed in accordance 
with the laws of the State of Ohio, without reference to its choice of law rules. 
Any action brought by the Licensed User against Licensor, under this Agreement 
or otherwise, shall be brought only in a competent court sitting in the State of 
Ohio, County of Cuyahoga. The Licensed User hereby consents to the 
jurisdiction of such court(s) and waives the right to a jury trial in any dispute with 
Licensor. The Licensed User shall be liable for all costs incurred by Licensor or 
any of its licensors (including attorneys fees) in connection with (i) the collection 
of any past due amounts owed by the Licensed User to Licensor whether in 
connection with this Agreement or otherwise, or (ii) any action in which Licensor 
is the prevailing party. Licensed user shall pay all applicable sales, use and other 
taxes along with duties and customs charges imposed on the licensing of the 
Product. The parties hereto specifically exclude the United Nations Convention 
on Contracts for the International Sale of Goods from this Agreement, and any 
transaction that may be implemented in connection with this Agreement.  

7. Certain Restrictions.  



The Licensed User acknowledges that the laws and regulations of the United 
States and other jurisdictions restrict the export and re-export of commodities 
and technical data of United States or other origin, including the Product. The 
Licensed User agrees to comply with all such restrictions and will not deviate 
therefrom in any way without the appropriate United States and foreign 
government licenses.  

8. Restricted Rights.  

The Product and associated documentation are "commercial items" as such term 
is defined in 48 C.F.R. 2.101 (October 1995) consisting of "commercial computer 
software" and "commercial computer software documentation" as such terms are 
used in 48 C.F.R. 12.212 (September 1995). Consistent with 48 C.F.R. 12.212 
and 48 C.F.R. 227.7202-1, 227.7202-3 and 227.7202-4 (June 1995), if the 
Licensed User hereunder is the U.S. Government or any agency or department 
thereof, the Product and associated documentation are licensed hereunder (i) 
only as a commercial item, and (ii) with only those rights as are granted to all 
other end-users pursuant to the terms and conditions of this Agreement.  

9. YOU ACKNOWLEDGE THAT YOU ARE AUTHORIZED TO ACCEPT THE 
TERMS OF THE LICENSE AGREEMENT ON BEHALF OF THE LICENSED 
USER AND THAT THIS AGREEMENT IS THE COMPLETE AND EXCLUSIVE 
STATEMENT OF THE TERMS PURSUANT TO WHICH THE LICENSED USER 
ACQUIRED THE RIGHT AND LICENSE TO USE THE PRODUCT. THIS 
AGREEMENT CONTAINS THE ENTIRE AGREEMENT BETWEEN THE 
PARTIES AND SUPERSEDES ALL PRIOR AND CONTEMPORANEOUS 
REPRESENTATIONS, PROMISES, STATEMENTS AND UNDERSTANDINGS, 
WRITTEN OR ORAL, REGARDING THE SUBJECT MATTER HEREOF. THIS 
AGREEMENT MAY NOT BE MODIFIED OR AMENDED EXCEPT IN A 
WRITING SIGNED BY BOTH PARTIES. IN NO EVENT SHALL A PURCHASE 



ORDER AMEND, MODIFY OR SUPPLEMENT ANY OF THE TERMS OF THIS 
AGREEMENT. 

©2005 The Sherwin-Williams Company  

 


